
1 
 

 

Submission to the NSW Law Reform Commission 
review of the Anti-Discrimination Act 1977 (NSW) 
 

 

Submitted by: 
National Secular Lobby 
nsl.org.au 

Review: 
Review of the Anti-Discrimination Act 1977 (NSW) 

Responding to: 
Consultation Paper 25, Procedures and compliance (open; submissions due 2 October 2026), 
and the matters raised in Consultation Paper 24, Unlawful conduct (May 2025), that fall 
within the terms of reference 

Date: 
12 September 2026 

 

  



2 
 

Summary of position 
The National Secular Lobby (NSL) welcomes this review. The Attorney General has asked 
the Commission to examine the whole of a nearly 50-year-old Act: the attributes it protects, 
the conduct it makes unlawful, the bodies it exempts, and the way it is enforced. We have 
concentrated on the questions where a secular organisation has something particular to 
say, and we leave to others the ground already well covered by legal bodies, disability 
advocates, LGBTIQA+ organisations and unions in their own submissions. 

Our position comes down to one idea: the state should apply the same law to everyone, and 
should name no religion in either its protections or its exemptions. Three things follow. 

First, the Act protects almost no one from religious discrimination. The Commission’s own 
first paper records that in most Australian states and territories it is unlawful to 
discriminate on the ground of religious belief, that the Act contains no such attribute, and 
that “many think this creates a significant gap in protection in NSW” (CP24 [5.68]–[5.69]). A 
person can be refused a job, sacked, or turned away from a service in this state because 
they are a Catholic, a Muslim, or an atheist, and the Act says nothing. We support adding 
“religious belief or activity” as a protected attribute, on a strict condition: it must protect the 
believer and the non-believer in equal measure, and it must be a shield against 
discrimination, never a sword that licenses it. 

Second, the exemptions are the broadest in Australia, and they are drafted the wrong way 
round. Section 56 lets any “body established to propagate religion” do more or less 
anything that “conforms to the doctrines of that religion” or avoids “injury to the religious 
susceptibilities” of its adherents — and it applies across the whole Act, so it licenses not 
only discrimination but harassment and vilification too (CP24 [7.7]). Separate provisions let 
private schools discriminate against staff and students on the grounds of homosexuality, 
transgender status, marital status, sex, disability and age. The Commission notes that the 
Act “is the only Australian discrimination law with exceptions for ‘private educational 
authorities’” (CP24 [7.80]), and that NSW “is the only part of Australia that allows 
discrimination against school staff and students based on disability” (CP24 [7.76]). These 
exemptions go well beyond what religious freedom requires, well beyond what other states 
permit, and well beyond anything the evidence justifies. They should be narrowed to a 
genuine occupational requirement tested for proportionality, and they should not be 
available to any body spending public money. 

Third, an Act is only as good as its enforcement, and this one is enforced almost entirely by 
the people it is meant to protect. As the Commission puts it, “the ADA effectively relies on a 
private enforcement model” (CP24/CP25 §3.2.2), a model the 1999 review called “reactive 
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and piecemeal … which neglects the need to deal with systemic discrimination” (CP25 §10.1). 
Consultation Paper 25 asks the right questions about fixing it. We support a positive duty to 
prevent discrimination, real own-motion investigation and systemic powers for the 
regulator, a costs regime that does not punish complainants for losing, and a transparent, 
time-limited exemptions process. We ask that the Act’s objects state plainly that religious 
freedom does not authorise discrimination against others. 

We are pro-secular, not anti-religious. Nothing in this submission is directed at any faith, 
congregation or believer. Several of our recommendations — a symmetrical religious-belief 
attribute, protection against religious vilification for the non-religious, education funding 
delivered to religious as well as secular organisations — protect people of faith directly. 

 

A note on scope and timing 
The Commission has run this review in two consultation stages. Consultation Paper 24 
(Unlawful conduct, May 2025) dealt with attributes, the areas of public life covered, the 
tests for discrimination, vilification, and the exceptions — including the religious 
exemptions. Submissions on it closed in August 2025. Consultation Paper 25 (Procedures 
and compliance, July 2026) deals with complaints, remedies, costs and enforcement, and is 
open now, with submissions due 2 October 2026. 

The National Secular Lobby did not make a submission to the first stage. We should have. 
We make this submission now because the review is a single exercise, the terms of 
reference remain live, and the Commission has stated it has “not yet formed a position or 
developed any recommendations” on any part of the Act. The procedural questions in 
Consultation Paper 25 cannot be answered well without a view on what the Act should 
prohibit and whom it should exempt, and the two are argued together below. We ask the 
Commission to receive the parts of this submission that respond to first-stage matters as a 
late but considered contribution to the final report, and the parts that respond to 
Consultation Paper 25 as a submission in the current round. 

We refer throughout to the questions as the Commission numbered them (“CP24 Q7.5” is 
Question 7.5 of the first paper, “CP25 Q45” is Question 45 of the second), and to the 
Commission’s own discussion by its paragraph or section numbering where it assists. 
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About the National Secular Lobby 
The National Secular Lobby works towards the separation of religion and state and the 
removal of undue religious privilege in Australian law. Our proposition is straightforward: no 
person should be disadvantaged by their personal belief choices, and no religion should 
hold a disproportionate share of public power. Our interest is in how religious exemptions in 
Australian statutes operate in practice: who they protect, who they cost, and how far the 
gap has grown between what those provisions were sold as and what they now do. 

 

Recommendations 
On protected attributes (CP24 Ch 5) 

R1. Add “religious belief or activity” to the attributes protected against discrimination under 
the Act, defined to include holding or not holding a religious belief, and engaging or not 
engaging in a lawful religious activity, together with perceived belief and association. The 
Commission records that most jurisdictions already protect this attribute and that the gap in 
NSW leaves people here “doubly disadvantaged” (CP24 [5.23], [5.68]–[5.69]). 

R2. Draft the new attribute as a shield only. It must not expand any person’s or body’s 
licence to discriminate against others, and it must not become a vehicle for the kind of 
general override attempted by the failed Commonwealth Religious Discrimination Bill 2022. 

R3. Where a religious-belief attribute is added, reconsider whether “ethno-religious origin” 
needs to remain within the definition of race (CP24 [5.83]). It has been “interpreted 
inconsistently” (CP24 [5.71]), and a clean religious-belief attribute is the better home for the 
protection. 

R4. Do not adopt an open-ended list of attributes (CP24 Q5.3). A defined list is clearer for 
duty holders and complainants alike, and the gaps are better closed by naming the missing 
attributes than by an open clause. 

On the religious exceptions (CP24 Ch 6–7) 

R5. Repeal the general “religious susceptibilities” exception in s 56(d), and the appointment 
exception in s 56(c), and replace them with a single, neutrally drafted exception limited to a 
genuine occupational requirement of the role, applied only where reliance on it is 
reasonable and proportionate in the circumstances (the Victorian model, Equal Opportunity 
Act 2010 (Vic) s 82A). 
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R6. Retain narrow, specific protection for the appointment and training of religious office-
holders — priests, ministers, imams, rabbis, members of religious orders — and for 
participation in religious observance itself (the substance of s 56(a) and (b)). No one asks 
the state to vet who may lead worship. 

R7. Repeal the private educational authority exceptions that permit discrimination against 
staff and students, and do not re-enact them: for employment, ss 25(3)(c), 38C(3)(c), 
40(3)(c), 49D(3)(c) and 49ZH(3)(c); for education, ss 31A(3)(a), 38K(3), 46A(3), 49L(3)(a), 
49ZO(3) and 49ZYL(3)(b). A child’s enrolment and a teacher’s job should not turn on their 
sexuality, gender identity, marital status or disability. At the very least, and consistent with 
the 1999 NSWLRC recommendation and the recent parliamentary inquiry, the disability 
exceptions should go immediately (CP24 [7.76], [7.82]). 

R8. Remove the harassment and victimisation exceptions for religious bodies (CP24 Q7.3). 
No party to this review defends them: the Freedom for Faith coalition and the Catholic 
Archdiocese of Sydney both concede they should go, and the 1999 review said this 
protection “should not be something which religious groups are allowed to hide behind” 
(CP24 [7.62]). 

R9. Condition any surviving exception on the duty holder’s compliance with public standards 
where public money is involved. A body delivering a publicly funded service — a school, a 
hospital, an aged-care home, a foster-care or employment-services provider — should not 
be able to rely on a religious exception in the delivery of that service (CP24 Q7.5(2)(b), 
Q7.6(2)(c); the Victorian and South Australian precedents at CP24 [7.50]–[7.53]). 

R10. Do not create or widen exceptions for adoption and fostering services (s 59A), aged-
care accommodation (s 59), sport, charities (s 55) or voluntary bodies (s 57) beyond what a 
neutral occupational-requirement-and-proportionality test would allow (CP24 Q7.4, Q7.7–
7.10). 

On vilification (CP24 Ch 8) 

R11. Retain protection against religious vilification (s 49ZE), and confirm in terms that it 
protects a person vilified for having no religion, or for having left one, as fully as it protects 
the adherent (CP24 Q8.1, Q8.5). 

R12. Confine the religious-vilification protection to natural persons, so that it protects 
people from hatred and not doctrines from criticism. As the Commission notes, because 
“person” includes a corporation, a religious organisation could presently use the provision to 
silence debate about its beliefs (CP24 [8.156]–[8.158]) — which the Attorney General said 
on introduction the reform was never meant to do. 
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On objects and structure (CP25 Ch 2, Q1–4) 

R13. Give the Act an objects clause that states its purpose as the elimination of 
discrimination, harassment and vilification and the promotion of substantive equality, that 
names the elimination of systemic discrimination among its aims (the Victorian model, Equal 
Opportunity Act 2010 (Vic) s 3), and that makes clear the manifestation of religious belief 
may be limited so far as necessary to protect the rights of others, consistent with Article 
18(3) of the International Covenant on Civil and Political Rights. 

On enforcement and compliance (CP25) 

R14. Introduce a positive duty on duty holders to take reasonable and proportionate steps to 
prevent discrimination, harassment and vilification, modelled on the Victorian duty (Equal 
Opportunity Act 2010 (Vic) s 15) and the Commonwealth duty (Sex Discrimination Act 1984 
(Cth) s 47C), and make it enforceable by the regulator on an own-motion basis rather than 
only through individual complaint (CP25 Q43, Q45). 

R15. Give Anti-Discrimination NSW genuine own-motion powers: to initiate complaints and 
commence proceedings (CP25 Q40), to investigate and report on the conduct of duty 
holders independently of any complaint (CP25 Q45(b)), to inquire into systemic 
discrimination (CP25 Q45(c)), to hold public inquiries (CP25 Q45(d)), to continue an 
investigation where a complainant withdraws (CP25 Q42), and to accept enforceable 
undertakings and issue compliance notices (CP25 Q45). The Tasmanian own-motion model 
(Anti-Discrimination Act 1998 (Tas) s 60) is the broadest in the country and the right 
benchmark. 

R16. Empower the regulator to seek civil penalties for breaches (CP25 Q47) and to intervene 
in proceedings as a party or amicus (CP25 Q44), and resource it to use these powers. A 
regulator that can only react to complaints, on the budget of a small office, will never reach 
discrimination that its victims cannot afford, or dare not risk, to litigate. 

R17. Adopt an equal-access (asymmetrical) costs model for proceedings under the Act, so 
that a complainant who brings a reasonable claim in good faith does not risk a costs order 
that would deter any sensible person from starting. This would bring NSW into line with 
federal discrimination law (Australian Human Rights Commission Act 1986 (Cth) s 46PSA, in 
force 2024) (CP25 Q34). 

R18. Raise or remove the $100,000 compensation cap (s 108(2)(a)), which the Commission’s 
materials show has held awards below assessed loss and produces average NSW damages 
a fraction of those in uncapped jurisdictions (CP25 Q28). 
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R19. Reform the exemptions process (CP25 Q35–38) so that every exemption granted is 
time-limited, published with reasons, entered on a public register, open to public 
submissions before it is granted, and expressly required to be consistent with the Act’s 
objects. Reform the standing rules so that representative bodies, including organisations 
such as ours, can bring and support complaints on behalf of affected people, and resist 
proposals to narrow standing to the “directly affected” (CP25 Q6–8, Q24, Q35–38). 

R20. Legislate conditions on confidentiality clauses in discrimination settlements, on the 
model of Victoria’s Restricting Non-disclosure Agreements (Sexual Harassment at Work) Act 
2025, so that non-disclosure cannot be imposed on a complainant as the price of resolution 
against their wishes (CP25 Q26). 

 

1. The secular interest 
Secularism does not mean that religious people should be regulated more heavily than 
anyone else. It means they should be regulated no differently. The state takes no position 
on whether a church’s teaching about sexuality is true, or whether a mosque’s theology is 
sound. It takes a firm position on whether a person may be refused a job, expelled from a 
school, or turned away from a service because of who they are — and it takes that position 
without asking what doctrine motivated the refusal. 

That principle leads to two conclusions about the Act, one about protection, one about 
exemptions. 

The first is that religious people deserve the Act’s protection and currently do not have it. A 
Jewish applicant turned down for a role because of their faith, a Muslim family refused a 
rental, an ex-Exclusive-Brethren employee pushed out for leaving the fold: none of them 
can presently complain of religious discrimination in New South Wales, because the Act 
does not recognise the attribute. That is a real gap, and closing it is a secular objective, not 
a concession against one. 

The second is that religious institutions should not be able to do to others what the Act 
forbids everyone else from doing. The exemptions in the Act are not protections for belief. 
They are permissions to act on belief at another person’s expense: to sack the gay teacher, 
to refuse the divorced applicant, to expel the trans student. Those are the acts the Act calls 
discrimination when anyone else does them. Naming religion as the thing that makes them 
lawful is precisely what a secular state should not do. 

Everything below is an application of those two points. 
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2. Religious belief should be a protected attribute — and a 
symmetrical one (CP24 Q5.1–5.3) 
New South Wales does not protect people against discrimination on the ground of their 
religion. The Act reaches religious vilification (s 49ZE), but not the ordinary refusal of a job, a 
house or a service because of what a person believes. The Commission states the position 
plainly: “in most Australian states and territories, it is unlawful to discriminate based on 
religious belief, conviction and/or activity,” while “the ADA does not contain a protected 
attribute that addresses religious discrimination,” and “many think this creates a significant 
gap in protection in NSW” (CP24 [5.68]–[5.69]). Because the Fair Work Act protections do 
not reach the field either, the Commission observes that people in NSW “can be doubly 
disadvantaged compared to people in other states and territories in which these attributes 
are protected” (CP24 [5.23]). 

The only religious protection the Act now offers against discrimination is indirect and 
unreliable. Discrimination based on “ethno-religious origin” falls within racial discrimination, 
which was meant to cover groups such as Jewish, Muslim and Sikh communities — but the 
term “has been interpreted inconsistently … making it hard for Anti-Discrimination NSW to 
advise the public clearly about their rights” (CP24 [5.70]–[5.71]). That is not a substitute for 
protecting religious belief directly. 

We support adding the attribute. A person should no more be disadvantaged for being a 
Baptist than for being a woman, and — this is the part that matters to us — no more for 
being an atheist than for being a Baptist. The attribute must be symmetrical on its face. The 
Commission notes that the models in other jurisdictions already cover “holding or not 
holding a religious belief” and “engaging, or not engaging, in religious activity”, and that the 
existing NSW vilification protection is drawn the same way (CP24 [5.75], [5.78]). The New 
South Wales attribute should do the same. A person coerced into a workplace prayer group, 
or penalised for declining one, has been discriminated against on the ground of religious 
activity as surely as a person mocked for wearing a hijab. The 2018 Commonwealth 
Religious Freedom Review put the principle cleanly: the atheist and the agnostic should 
receive the same protection as the adherent. 

Two conditions attach to our support, and they are not incidental. 

The attribute must be a shield, not a sword. The lesson of the failed Commonwealth 
Religious Discrimination Bill 2022 is worth stating because it will be pressed on the 
Commission in the opposite direction. That Bill was drafted so that a “statement of belief” 
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could override other anti-discrimination protections, and so that religious bodies gained new 
latitude to discriminate. It was religious privilege dressed as religious protection, and it 
collapsed under its own overreach. A protected attribute in the New South Wales Act 
should do one thing only: make it unlawful to treat a person worse because of their religion 
or lack of it. It should not license a single act of discrimination against anyone else. The 
Commission itself flags that adding the attribute will require the interaction with sex, sexual 
orientation and gender identity to be “carefully considered” (CP24 [5.85]); the way to 
manage that interaction is to keep the attribute a shield and to keep the exceptions narrow, 
not to build the licence into the protection. 

The list should stay defined (CP24 Q5.3). An open-ended list sounds generous but serves 
duty holders and complainants poorly, because neither can tell in advance what is covered. 
Where the Act has gaps, the answer is to name the missing attributes, not to hand the 
question to litigation. 

We note that the religious organisations submitting to this review also support adding the 
attribute — the Catholic Archdiocese and the Freedom for Faith coalition both do. The 
agreement is real, but it is not agreement about the same thing. They seek an attribute that 
protects religious organisations and extends to religious activity framed broadly enough to 
shelter the very conduct discussed in the next section. The test the Commission should 
apply is simple, and it disposes of the difference: does the provision stop people being 
treated worse for their beliefs, or does it let some people treat others worse in the name of 
belief? The first is protection. The second is not. 

 

3. The exemptions are the broadest in the country, and 
drafted the wrong way round (CP24 Q6–7) 
The Commission describes the religious-body exemptions as “one of the most controversial 
issues in discrimination law” (CP24 [7.5]). It is right. And on the comparative facts, New 
South Wales sits at the far end of the spectrum. 

3.1 What section 56 actually says 

Section 56 of the Act provides: 

Nothing in this Act affects— (a) the ordination or appointment of priests, ministers 
of religion or members of any religious order, (b) the training or education of 
persons seeking ordination or appointment as priests, ministers of religion or 
members of a religious order, (c) the appointment of any other person in any 
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capacity by a body established to propagate religion, or (d) any other act or 
practice of a body established to propagate religion that conforms to the 
doctrines of that religion or is necessary to avoid injury to the religious 
susceptibilities of the adherents of that religion. 

Limbs (a) and (b) are narrow and uncontroversial. No one asks the state to decide who may 
be ordained a priest or trained for the ministry, and we do not. Most Australian laws have an 
equivalent (CP24 [7.16]). 

Limbs (c) and (d) are a different order of thing, and the Commission says as much. Paragraph 
(c) covers the appointment of any person in any capacity by a religious body — the 
groundskeeper and the accountant, not only the chaplain — and the Commission observes 
it “is wide enough to cover appointments to roles that do not have a religious character” 
(CP24 [7.22]). Paragraph (d) is “a wide exception” (CP24 [7.34]) reaching any “act or 
practice” that conforms to doctrine or is “necessary to avoid injury to the religious 
susceptibilities” of adherents — a phrase a court cannot meaningfully police, and one that 
has been read to cover a faith-based agency delivering a foster-care service (OW v Wesley 
Mission Council [2010] NSWADT 293; CP24 [7.35]). Critically, s 56 “appl[ies] to the whole 
ADA, not just the prohibition of discrimination,” so it “also permit[s] religious bodies to 
engage in other forms of otherwise unlawful conduct (including sexual harassment and 
vilification)” (CP24 [7.7]). Aside from NSW, only Queensland and the Northern Territory allow 
religious bodies an exception that extends to vilification (CP24 [7.66]). 

3.2 The school exemptions 

Alongside s 56, specific provisions let private educational authorities discriminate against 
staff and students on almost any protected attribute. The Commission’s own footnotes 
identify them precisely. In employment: sex (s 25(3)(c)), transgender grounds (s 38C(3)(c)), 
marital or domestic status (s 40(3)(c)), disability (s 49D(3)(c)) and homosexuality (s 
49ZH(3)(c)). In education: sex (s 31A(3)(a)), transgender grounds (s 38K(3)), marital or 
domestic status (s 46A(3)), disability (s 49L(3)(a)), homosexuality (s 49ZO(3)) and age (s 
49ZYL(3)(b)). 

Three features of these provisions should decide their fate. 

They are unique. “The ADA is the only Australian discrimination law with exceptions for 
‘private educational authorities’” (CP24 [7.80]). Every other jurisdiction that permits religious 
schools to discriminate does so through a narrower exception confined to religious schools 
and, usually, to religious belief. 
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They are unconditional. They “apply unconditionally, without requiring duty holders to justify 
their conduct” (CP24 [7.75]). A private school may lawfully refuse to enrol a gay student, 
expel one, decline to hire a transgender teacher, or dismiss one, and it need show nothing. 
The Commission gives the blunt examples: “it is not unlawful discrimination for a private 
school to expel a student who identifies as transgender,” and “students with disability will 
not be protected … if they are expelled from a private school because of their disability” 
(CP24 [7.111]). On disability the position is a national outlier: “NSW is the only part of 
Australia that allows discrimination against school staff and students based on disability” 
(CP24 [7.76]). 

They have no coherent basis. When the NSWLRC last examined them in 1999, it “concluded 
there is no coherent rationale for the ‘extremely broad’ exceptions and recommended 
replacing them with narrower exceptions specifically for religious schools” (CP24 [7.82]). 
Twenty-five years later they are still here, still extremely broad, and still without a rationale. 

The scale is not trivial. In 2023, 37.1 per cent of NSW students were enrolled in non-
government schools, and 83 per cent of independent schools have a religious affiliation 
(CP24 [7.84]). This is the legal basis on which teachers have lost their jobs for marrying a 
same-sex partner while holding a faith of their own. 

3.3 The drafting fault beneath both 

The deeper problem is structural. These provisions are drafted as blanket permissions keyed 
to the identity of the institution, rather than as narrow exceptions keyed to the requirements 
of a role. A blanket permission asks only “is this a religious body?” A properly drawn 
exception asks “does this particular role genuinely require this?” The first question is 
answered at the door; the second is answered against the facts. The Act should ask the 
second. 

The reform is well understood and already in force elsewhere, as the Commission’s 
comparative survey sets out. Victoria limits employment discrimination by religious schools 
to cases where “conformity with the doctrines of the religion is an inherent requirement of 
the position,” the person cannot meet it because of their belief or activity, “and the 
discrimination is reasonable and proportionate” (CP24 [7.106], applying Equal Opportunity 
Act 2010 (Vic) s 83A). The Australian Law Reform Commission recommended, for the 
equivalent Commonwealth exception, that religious schools be able to discriminate only in 
staff selection, only on religion, and only where “reasonably necessary to build a community 
of faith” and “proportionate” (CP24 [7.109], ALRC Report 142 rec 7B); and it recommended 
repealing outright the exception allowing religious schools to discriminate against students 
(CP24 [7.114], ALRC Report 142 rec 1). A church may still require that the person who 
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teaches its scripture classes shares its faith. It should not be able to require it of the maths 
teacher, the librarian or the groundskeeper, and it should not be able to reach a student at 
all. That is the line most of Australia already draws, and the sky has not fallen on the 
churches that operate under it. 

3.4 No public money for discrimination (CP24 Q7.5(2)(b), Q7.6(2)(c)) 

There is a further condition that should attach to every surviving exception. A body that 
takes public money to deliver a public service should meet public standards in delivering it. 
In 2022–23, combined Australian and NSW government funding for non-government 
schools in this state was $6.6 billion (CP24 [7.85]). The faith-based health, welfare and 
aged-care sectors receive very large sums besides. When a religious organisation runs a 
government-funded school, a Medicare-funded hospital, a subsidised aged-care home, or a 
contracted employment or child-protection service, it is performing a public function with 
public money, and the people it serves and employs are entitled to the protection of the 
general law. As the Commission records, “the right to non-discrimination in international law 
includes the right to have equal access to public services” (CP24 [7.49]). The exemption 
should not follow the public dollar into the service. 

This is not a novel or radical idea. The Commission notes that the near-identical 
Commonwealth exception once “permitted aged care services run by religious 
organisations to discriminate against same sex couples,” and was amended in 2013 so that it 
no longer applies to Commonwealth-funded aged care (CP24 [7.36], [7.53]). Religious aged-
care providers did not close. They continued to operate and to grow. The predicted collision 
between faith and equality did not occur, because there was never much of one to begin 
with. Victoria has taken the same path for government-funded goods and services, and a 
South Australian review recommended it (CP24 [7.50]–[7.51]). 

 

4. Answering the case for the exemptions (CP24 Q7.1–7.6) 
The religious submissions to this review make a serious and coherent case, and it deserves a 
serious answer rather than a caricature. We take their strongest points in turn. 

“Religious freedom should be a positive right, not a grudging exception.” The Freedom for 
Faith coalition argues that framing religious protection as an exception makes “a 
fundamental and non-derogable human right” into “a footnote,” and that a body pursuing its 
religious purpose “is not discriminating” at all when it employs only those who share its 
faith. There is something to the framing point: a right expressed only as a carve-out does 
read as an afterthought, and adding religious belief as a protected attribute (R1) answers it 
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directly and properly. But the substantive claim proves too much. Every discrimination 
exemption can be recast as the “positive freedom” of the person doing the discriminating: 
the freedom to hire whom one likes, to serve whom one chooses, to associate as one wishes. 
The Act exists precisely because the community decided those freedoms end where they 
impose a detriment on another person because of who that person is. Renaming the 
permission a “right” does not change what it does to the teacher who is sacked or the 
student who is turned away. The freedom to select staff by faith, where faith genuinely 
bears on the role, survives under R5 and R6. The freedom to do it where faith does not bear 
on the role is not a right the state should underwrite. 

“An inherent-requirements test is inadequate because faith permeates everything.” The 
Catholic Archdiocese argues that a genuine-occupational-requirement test rests on the 
false assumption that faith matters only to religious roles, when in truth “the Christian faith 
is something that permeates every aspect of a person’s life.” We take the theological point 
at face value. But a proportionality test does not deny that faith may inform how any 
employee does their work; it asks whether, for this role, adherence is a genuine requirement 
such that discriminating on it is reasonable. The Victorian Attorney-General’s worked 
example makes the distinction concrete: conformity “would be an inherent requirement of a 
religious education position” but “unlikely to be the case for support positions, such as 
school gardeners” (CP24 [7.108]). If the answer for every role in a large organisation — 
cleaner, IT technician, payroll clerk — is “yes, because faith permeates everything,” then 
the test has not been met, it has been refused. An organisation that receives public funding 
to employ thousands of people across an entire sector cannot convert every position into a 
ministry by assertion. 

“There is no evidence the exemptions are being abused, so there is no case to narrow them.” 
This is the Archdiocese’s most quotable argument: the exceptions are broad, but “there is 
little evidence to suggest that these are being abused,” which is “a reason to preserve 
them,” not to narrow them. The argument has the burden backwards. A permission to 
discriminate that is genuinely never exercised costs its holder nothing to surrender. And the 
reform side of this argument is stronger still: when the Australian Law Reform Commission 
examined what happens where these exemptions have already been removed, its President, 
Justice Mordecai Bromberg, reported that “there was no evidence that religious schools or 
institutions were affected by the removal of those exemptions. And we asked for it … and 
nothing came forward.” The absence of harm from removal is the evidence that matters, and 
it points one way. 

“Victoria shows what happens when you strip the exemptions out — permanent conflict 
with faith communities.” The coalition points to Victoria as a cautionary tale. But Victoria is 
also the demonstration that a narrowed regime works. Its schools, hospitals and charities 
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continue to operate; its faith communities continue to worship, teach and serve. What 
changed is that a Victorian school can no longer sack a teacher for being gay. If that is the 
“conflict,” it is one the Act should be willing to have. 

The concessions. It is worth recording where the religious submissions agree with us. Both 
the Freedom for Faith coalition and the Catholic Archdiocese accept that the exemptions 
for harassment and victimisation should be removed (R8), and both accept that disability 
should be carved out of several of the exceptions. The Archdiocese frames unfair treatment 
of students as “contrary to the Gospel.” These are not small concessions, and the 
Commission should hold the parties to them. They narrow the live dispute to the two 
questions that matter most: staff selection beyond genuinely religious roles, and the 
treatment of LGBTIQA+ students and staff. On both, the National Secular Lobby’s position is 
the one set out above. 

 

5. The other exceptions (CP24 Q7.4, Q7.7–7.11) 
The same principle disposes of the remaining exception questions. Adoption and fostering 
(s 59A; Q7.4), aged-care accommodation (s 59; Q7.10), sport (Q7.7), charitable benefits (s 55; 
Q7.8) and voluntary bodies (s 57; Q7.9) should each be tested against the neutral standard 
— a genuine requirement, applied proportionately — rather than granted a standing carve-
out keyed to the identity of the provider. Two warrant a specific note. 

On adoption and fostering services, the argument that same-sex couples can simply go to a 
different agency is not an answer. A publicly funded or state-sanctioned service that turns 
people away on the basis of a protected attribute is discriminating, and the availability of a 
competitor does not cure it. We note the Commission’s observation that the general s 56(d) 
exception is in fact wider than the specific adoption exception, because s 56(d) carries no 
protection for the child that s 59A(2) at least provides (CP24 [7.71]) — a further reason to 
close s 56(d) rather than rely on it. 

On charitable benefits, the Commission records that this exception once allowed a bequest 
for the medical treatment of exclusively “white babies” to stand (Kay v South Eastern Sydney 
Area Health Service [2003] NSWSC 292; CP24 [7.153]). A charity exception drafted so 
broadly that it licenses that result is drafted too broadly. 

On aged-care accommodation, we oppose any widening of the exception to let providers 
restrict admission by religion. Publicly subsidised aged care serves a general population a 
third of whom report no religion, and an elderly person should not have to profess or feign a 
faith to secure a bed. 
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6. Vilification: protect people, not doctrines (CP24 Q8.1–8.5) 
The Act’s protection against religious vilification (s 49ZE), added in 2023, is drawn 
symmetrically on its face: it covers a person or group who “have or do not have a religious 
belief or affiliation” and who “engage, or do not engage, in religious activity” (CP24 [8.148]). 
We support retaining it, and we ask the Commission to confirm in terms what the drafting 
already implies: that it protects the atheist, the ex-believer and the non-observant as fully 
as the adherent. Apostates and the openly non-religious are among the most exposed to 
hostility on religious grounds, and a protection read narrowly would leave them out at 
precisely the point they most need it. The symmetry we ask for in the protected attribute 
(R2) should carry through to vilification. 

There is a second point here that a secular submission is well placed to make, because the 
Commission has raised it and few others will press it. Because “person” in NSW law includes 
a corporation, the religious-vilification protection “could also allow religious organisations, 
including churches, to seek redress for being vilified as an organisation,” which risks being 
“used to silence criticism of those beliefs and views themselves” (CP24 [8.155]–[8.156]). 
When the reform was introduced, the Attorney General said it was “not intended to ‘protect 
religion or religious beliefs themselves, and they are not intended to be used to silence 
criticism or debate’” (CP24 [8.155]). The way to hold the provision to that intention is the 
option the Commission itself notes: confine it to natural persons (CP24 [8.158], R12). 
Vilifying a Muslim, a Jew or an atheist should be unlawful. Criticising Islam, Judaism or 
atheism should not be, and a church should not be able to use an anti-vilification law as a 
libel shield for its doctrines. 

On the test for civil vilification (Q8.2), we do not take a strong position between the 
incitement-based and harm-based models, and we note the Commission’s own caution, 
drawn from its 2024 review of the criminal offence, that a harm-based test may be 
insufficiently certain (CP24 [8.85]). Whichever test is adopted, the two points above — 
symmetry for the non-religious, and protection for people rather than doctrines — should 
hold. 
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7. Objects and structure: say that freedom does not mean 
licence (CP25 Q1–4) 
The Act has no objects clause; unlike most Australian discrimination laws, it has only a long 
title (CP25 §2.1). The Commission asks whether it should have one and what it should 
contain. It should. From a secular standpoint, its objects should do three things. 

They should state the Act’s purpose as the elimination of discrimination, harassment and 
vilification and the promotion of substantive equality. They should name the elimination of 
systemic discrimination among the aims, as the Victorian clause does (Equal Opportunity Act 
2010 (Vic) s 3), so that the enforcement reforms in Part 8 below have an anchor in the Act’s 
stated purpose. And they should record — because it will otherwise be argued endlessly at 
the level of individual provisions — that while the Act respects freedom of religion and 
belief, the manifestation of belief may be limited so far as necessary to protect the rights 
and freedoms of others. 

That last point is where the contest in this review is really joined. The faith bodies ask for an 
objects or principles clause that recognises “the equal status in international law of all 
human rights, including freedom of religion,” citing the Ruddock Review’s Recommendation 
3 and the principles clause of the failed 2020 NSW Bill, which would have required decision-
makers to have “fundamental regard” to the Siracusa Principles (CP25 §2.2.3). The framing 
sounds even-handed, and its aim is not. Its purpose is to set religious freedom up as a co-
equal or superior right that other protections must yield to. But this is not what the human-
rights instruments say. Article 18 of the International Covenant on Civil and Political Rights 
protects the freedom to hold a belief absolutely, and the freedom to manifest it “subject 
only to such limitations as are prescribed by law and are necessary to protect … the 
fundamental rights and freedoms of others” (CP25 §2.2.3). The manifestation of belief has 
never been non-derogable. An objects clause that says so, in terms, gives every later 
provision and every exemption decision a compass, and forecloses the argument that 
religious freedom is a trump. We support an objects clause on that basis, and we oppose any 
principles clause drafted to elevate the manifestation of religious belief above the equality 
the Act exists to secure. 

 

8. Enforcement is where the Act mostly fails, and 
Consultation Paper 25 asks the right questions 
A prohibition that can only be enforced by its victims, one complaint at a time, at their own 
cost and risk, will under-enforce by design. The Commission does not shrink from saying so. 
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The Act “effectively relies on a private enforcement model” (CP25 §3.2.2); it is “based on an 
‘individual complaints-based model’” that the 1999 review called a “reactive and piecemeal 
approach to achieving equal opportunity which neglects the need to deal with systemic 
discrimination” (CP25 §10.1). The Commission lists the barriers a complainant faces: cost, 
delay, the “re-traumatising nature of making a complaint,” the “power imbalance … when a 
respondent is well-resourced,” and “the risk of victimisation where an individual has an 
ongoing relationship with the respondent” (CP25 §10.1). 

The numbers bear it out. In 2024–25 Anti-Discrimination NSW finalised 1,971 complaints. It 
declined 31.8 per cent of them at the initial stage, before any investigation — and for those 
complaints “the complainant cannot ask NCAT to review that decision,” leaving only costly 
Supreme Court judicial review (CP25 §4.6.1). Only 12.5 per cent of complaints settled at or 
around conciliation (CP25 §5.5). Only about 5 per cent were referred to NCAT after 
investigation (CP25 §6.1). The Attorney General’s own power to refer a matter to NCAT is 
“rarely done,” and the ministerial referral power “has never been used” (CP25 §3.2.2, 
§10.3.3). This is a scheme that filters most of what enters it out at the top and sends almost 
none of it on. 

The secular interest here is the same as the general one. A right that exists only on paper 
for those who cannot afford to vindicate it is not much of a right, and the discrimination a 
secular organisation is often first to notice — a standing hiring policy, an admissions rule, a 
requirement that staff sign a lifestyle statement — is exactly the systemic kind that no 
single complainant is well placed to surface. Consultation Paper 25 opens the door to fixing 
this, and we support the reforming options. 

8.1 A positive duty (CP25 Q43) 

The Act should impose a positive duty on duty holders to take reasonable and proportionate 
steps to prevent discrimination, harassment and vilification, on the model already in force in 
Victoria, the ACT, the Northern Territory and federally (Equal Opportunity Act 2010 (Vic) s 15; 
Sex Discrimination Act 1984 (Cth) s 47C; CP25 §10.1). A positive duty shifts the law from 
cleaning up after harm to preventing it, and it does not depend on a victim coming forward. 
It should be enforceable by the regulator on its own motion, which is how positive duties are 
enforced elsewhere (CP25 §10.4.2). We also support an individual remedy for breach (CP25 
Q43(b)); the Commission notes the concern that, without one, “the burden of discrimination 
is placed back on the victim” and the Victorian duty has had “limited impact” for want of 
enforcement (CP25 §10.3.5). 
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8.2 Own-motion investigation, systemic powers and public inquiries (CP25 Q40, 
Q42, Q45, Q32) 

Anti-Discrimination NSW presently “does not have the power to initiate complaints or 
commence a claim in NCAT” (CP25 §10.3.2), and “does not have a specific power to 
investigate systemic issues” (CP25 §10.4.5). Both gaps should be closed. The regulator 
should be able to initiate complaints and proceedings (Q40), to investigate and report on 
duty holders independently of any complaint (Q45(b)), to inquire into systemic 
discrimination (Q45(c)), to hold public inquiries (Q45(d)), and to continue an investigation 
after a complainant withdraws (Q42) — because the withdrawal of a frightened 
complainant does not mean the practice has stopped. The Tasmanian model, under which 
the Commissioner “can investigate any discrimination or prohibited conduct without the 
lodgement of a complaint” on reasonable grounds (Anti-Discrimination Act 1998 (Tas) s 60; 
CP25 §10.3.2), is the broadest in the country and the right benchmark. The Commonwealth 
experience shows the value: the Australian Human Rights Commission’s public-inquiry 
power produced the Respect@Work report, whose 55 recommendations were accepted in 
full (CP25 §10.4.1). We also support NCAT being empowered to make orders with systemic 
effect, on the Canadian model the Commission describes, so that a finding against an 
institution can reach the policy and not only the individual case (CP25 §8.4, Q32). 

8.3 A regulator that can act, and is resourced to (CP25 Q44, Q46–48) 

The regulator should be able to intervene in proceedings as a party or amicus (Q44), to seek 
civil penalties for breaches (Q47), and to conduct voluntary audits of duty holders’ policies 
(Q48), and it should retain and strengthen its education, research and code-of-practice 
functions. None of this is worth legislating if the office is not funded to use it. Anti-
Discrimination NSW has itself submitted that its powers “can only be effective if ADNSW 
has the means and resources to carry [them] out” (CP25 §10.2). A suite of proactive powers 
left unresourced is a suite of powers that will sit unused, as several of the existing ones 
already do. We ask the Commission to say so in terms in its report. 

8.4 Remedies and the compensation cap (CP25 Q28–Q32) 

Compensation is the most common remedy, and the Commission records that “many 
submissions stated that the amounts awarded … are inadequate” (CP25 §8.2.1). The 
$100,000 statutory cap (s 108(2)(a)) is the reason. In one case the tribunal assessed a 
complainant’s loss at $318,280 but was bound by the cap to award far less; and across the 
whole period 1984–2022, average general damages in NSW sexual-harassment cases were 
$12,385, against $52,944 in uncapped Victoria (CP25 §8.2.1). The cap “discourages people 
from making complaints,” drives them into the federal jurisdiction, and “makes it hard for 
complainants to find legal representation” (CP25 §8.2.1). It should be raised substantially or 
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removed. We note the 1999 review’s finding, which the Commission repeats, that 
complainants “are rarely motivated by money … they want the respondent to be held 
accountable and for the conduct to stop” (CP25 §8.2.1): removing the cap is not an invitation 
to a windfall, it is the removal of a deterrent. 

8.5 Costs, time limits and standing (CP25 Q34, Q13, Q6–8, Q24) 

Three procedural settings quietly determine whether the Act is usable. 

Costs (Q34). NCAT is a “no costs” jurisdiction, which the Commission notes can make a 
complaint “largely uneconomic” because a complainant “generally pay[s] their own costs, 
even when they succeed” (CP25 §8.6). We support an equal-access, asymmetrical costs 
model, under which a successful complainant recovers costs while an unsuccessful one 
who acted reasonably and in good faith is protected from an adverse order. This model was 
introduced into federal discrimination law in 2024 (Australian Human Rights Commission Act 
1986 (Cth) s 46PSA), so adopting it “would make NSW consistent with federal discrimination 
law” (CP25 §8.6.3), and it should extend to appeals (Q34(d)). 

Time limits (Q13). The 12-month limit is short for harms a person may not name, or feel safe 
naming, until well after the fact. The ACT and federal limit is two years (CP25 §4.6.3). The 
Act should lengthen the limit and provide expressly for a course of conduct spanning more 
than 12 months, as the 1999 review recommended and Parliament never adopted (CP25 
§4.6.3). 

Standing and representative complaints (Q6–8, Q24). The Act’s standing provision is 
presently wide — it does not confine complaints to an “aggrieved person” (CP25 §4.3) — 
and it should stay that way. We oppose the proposals, advanced by some faith-aligned 
submissions, to restrict standing to those “directly affected.” Much discrimination is 
suffered by people who will never complain in their own name, and representative bodies — 
advocacy organisations, unions, community legal centres, and organisations such as ours — 
should be able to bring and support complaints on their behalf. The representative-
complaint criteria are, as the Commission notes, “complex and potentially difficult” for 
complainants (CP25 §6.4); they should be brought into line with the federal and Queensland 
models, without the requirement to name and obtain the consent of every class member. 

8.6 The exemptions process itself (CP25 Q35–38) 

If any exemptions survive — and some will — the process for granting them should be 
transparent and disciplined. The Commission records that in 2024–25 the regulator 
received 73 exemption applications, that the process “does not extend to a public process 
that invites submissions from the wider community,” and that the recent decision in Lesbian 



20 
 

Action Group v Australian Human Rights Commission [2026] FCA 432 confirms an exemption 
may be granted that “permits a person to engage in acts of discrimination … that would 
otherwise be prohibited,” subject only to the objects and purposes of the Act (CP25 §9.1, 
§9.4.1, §9.5.4). That last point is the reason to legislate the discipline. Every exemption 
should be time-limited, published with reasons, entered on a public register, open to public 
submissions before it is granted, and expressly required to be consistent with the Act’s 
objects. An exemption is a decision to permit conduct the Act otherwise forbids, and such 
decisions should be made in daylight, on the record, and with a defined life, not renewed 
indefinitely by administrative habit. 

8.7 Confidentiality clauses (CP25 Q26) 

Complainants are too often required to accept a non-disclosure clause as the price of 
settling. As the Commission notes, confidential settlements “create a culture of silence and 
cover-up that enables repeat ADA breaches” (CP25 §7.2). Victoria has just legislated to 
restrict them in sexual-harassment matters (Restricting Non-disclosure Agreements (Sexual 
Harassment at Work) Act 2025 (Vic)), requiring that any confidentiality term reflect the 
complainant’s “express wish and preference.” The NSW Act should set comparable 
conditions across discrimination settlements, so that non-disclosure is available at the 
complainant’s genuine election and is not imposed as a condition of resolution. 

 

9. Conclusion 
The Commission has been asked whether a 1977 Act can be modernised to reflect 
contemporary community standards. On the church-state questions, the contemporary 
community standard is not in much doubt. New South Wales is no longer a majority-
Christian state — those reporting no religion are now a third of the population, and the 
fastest-growing group — and its anti-discrimination law is running a long way behind. That 
law protects almost no one against religious discrimination while granting religious 
institutions the broadest permissions to discriminate in the country — permissions the 
Commission’s own materials describe as unique, unconditional, and without coherent 
rationale — and it leaves both problems to be enforced through a private-complaint model 
that filters most of what reaches it out at the door. 

The fixes are not radical, and most of them are already in force somewhere in Australia. 
Protect people against religious discrimination, symmetrically, as a shield. Narrow the 
exemptions to what a genuine occupational requirement, tested for proportionality, can 
justify, and keep them out of publicly funded services. Say in the objects that freedom of 
belief is not a licence to disadvantage others, and that anti-vilification law protects people 
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rather than doctrines. And build a regulator that can act on discrimination rather than wait 
to be sued over it. 

None of this asks New South Wales to be hostile to religion. It asks the state to hold to a 
single standard, apply it to everyone, and stop writing one class of institution a permission 
slip that it writes for no one else. We would be glad to expand on any part of this 
submission, and to give evidence if that would assist. 

Peter Monk 
President 
on behalf of the Board of the National Secular Lobby 

nsl.org.au 

September 2026 
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Annexe A — The exemption provisions this submission 
addresses 
Religious bodies and general exceptions (Anti-Discrimination Act 1977 (NSW)) 

Provision Effect 

s 56(a)–(b) Ordination, appointment and training of religious office-holders. Retain (R6). 

s 56(c) Appointment of “any other person in any capacity” by a body established to 
propagate religion — reaches roles “that do not have a religious character” (CP24 
[7.22]). Repeal/replace (R5). 

s 56(d) Any act or practice conforming to doctrine or avoiding “injury to the religious 
susceptibilities” of adherents; applies across the whole Act, including harassment and 
vilification (CP24 [7.7], [7.34]). Repeal/replace (R5, R8). 

s 54 Acts done under statutory authority. 

s 55 Charitable benefits. 

s 57 Voluntary bodies (applies across the whole Act). 

s 59 Aged-care accommodation (admission by sex, marital/domestic status, race). 

s 59A Faith-based adoption services (homosexuality, transgender grounds). 

s 49ZE Protection against religious vilification (added 2023). Retain; confine to natural persons 
(R11, R12). 

Private educational authority exceptions (“private educational authority” defined in s 4(1)) 

Protected attribute Employment (staff) Education (students) 

Sex s 25(3)(c) s 31A(3)(a) 

Transgender grounds s 38C(3)(c) s 38K(3) 

Marital or domestic status s 40(3)(c) s 46A(3) 

Disability s 49D(3)(c) s 49L(3)(a) 

Homosexuality s 49ZH(3)(c) s 49ZO(3) 

Age — s 49ZYL(3)(b) 

Recommendation R7: repeal and do not re-enact; at the very least remove the disability 
exceptions immediately (CP24 [7.76]). 
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Annexe B — Principal sources 
The review 

• NSW Law Reform Commission, Review of the Anti-Discrimination Act 1977 (NSW) — Terms of 
Reference (as at 22 April 2026): https://lawreform.nsw.gov.au/projects/anti-discrimination-act-
review/anti-discrimination-act-review-terms-of-reference.html 

• Project page and consultation status (CP25 submissions due 2 October 2026): 
https://lawreform.nsw.gov.au/projects/anti-discrimination-act-review.html 

• Consultation Paper 24, Unlawful conduct (20 May 2025). 

• Consultation Paper 25, Procedures and compliance (24 July 2026). 

Legislation 

• Anti-Discrimination Act 1977 (NSW): ss 4(1), 25(3)(c), 31A(3)(a), 38C(3)(c), 38K(3), 40(3)(c), 46A(3), 
49D(3)(c), 49L(3)(a), 49ZE, 49ZH(3)(c), 49ZO(3), 49ZYL(3)(b), 54–57, 59, 59A, 108(2)(a). 

• Equal Opportunity Act 2010 (Vic): ss 3 (objects), 15 (positive duty), 82A, 83A. 

• Sex Discrimination Act 1984 (Cth): s 47C (positive duty); s 37(2) (2013 aged-care amendment). 

• Australian Human Rights Commission Act 1986 (Cth): s 46PSA (asymmetrical costs, 2024). 

• Anti-Discrimination Act 1998 (Tas): s 60 (own-motion investigation). 

• Restricting Non-disclosure Agreements (Sexual Harassment at Work) Act 2025 (Vic). 

• International Covenant on Civil and Political Rights, art 18. 

Reports and reviews 

• NSW Law Reform Commission, Review of the Anti-Discrimination Act 1977 (NSW), Report 92 
(1999). 

• Australian Law Reform Commission, Maximising the Realisation of Human Rights: Religious 
Educational Institutions and Anti-Discrimination Laws, Report 142 (2023) — recommendations 1, 2, 
5, 7B; remarks of ALRC President Justice Mordecai Bromberg on the absence of evidence of 
harm from removing exemptions. 

• Commonwealth Religious Freedom Review (2018) (the “Ruddock review”). 

• Public Interest Advocacy Centre, Leader to Laggard: The Case for Modernising the NSW Anti-
Discrimination Act (2021). 

Cases 

• OW v Wesley Mission Council [2010] NSWADT 293 (s 56(d) applied to a faith-based foster-care 
service). 

• OV v Wesley Mission Council [2010] NSWCA 155; 79 NSWLR 606 (s 56(c) reaches non-religious 
roles). 
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• Kay v South Eastern Sydney Area Health Service [2003] NSWSC 292 (charitable-benefit 
exception). 

• Lesbian Action Group v Australian Human Rights Commission [2026] FCA 432 (scope of the 
exemption power). 

Other submissions to the review referred to 

• Rationalist Society of Australia (AD170); Equality Australia (AD185); Survivors of Coercive Cults 
and High-Control Groups / Stop Religious Coercion Australia (AD188); Freedom for Faith and 
others (AD90); Catholic Archdiocese of Sydney (AD134). 

Note: figures on religious affiliation are from the 2021 Census (Australian Bureau of Statistics); 
the schools funding and enrolment figures, the ADNSW complaint-handling figures, and the 
comparative damages figures are as set out in Consultation Papers 24 and 25 at the 
paragraphs cited. 
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